PROCEEDINGS OF THE ADDITIONAL COMMISSIONER (CT) (LEGAL) OFFICE OF THE COMMISSIONER OF COMMERCIAL TAXES, ANDHRA PRADESH, HYDERABAD.

PRESENT : D. RAMACHANDRA REDDY, B.Sc. B.L. CAIIB., M.B.A.,

CCT`s Ref. No. LIII(2)/ 603/2007-I                                                                 Date:   2-11 -2010.                                                 
         
      Sub:-APVAT Act -M/s. Ravindranath G.E. Medical Associates (P) Limited,  Lakidika-

                           pool,  Hyderabad, -  Assessment under AP  VAT  Act,2005- Assessed- Appeals before Appellate   Deputy  Commissioner (CT)  – Allowed  - Revision   Proposed – Show Cause Notice – Issued – Objections- called for – Objections filed – Orders passed – Regarding.
                  Ref :-1)CTO,Khairatabad  TIN No.28550210375, Dated.19-07-2006

                           2)ADC (CT) PJT, Appeal order No. PV/20/2006-2007, Dted.05-03-2007
                           3)Show Cause Notice issued in CCT’s Ref.L.III(2)/603/2007-1, Dt.28-3-2009.

                          4) Objections filed by the assessee dt. 5-5-2009, received on 8-5-2009.  
****

ORDER:

Ms.Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyderabad,  are the registered dealers under VAT Act on the rolls of Commercial Tax Officer, Khairatabad Circle.  The Assessing Authority issued Form VAT 305 dt.19-07-06, computing additional tax liability of                 Rs.6,16,792/-, and also levied penalty and interest thereon. Aggrieved by  such order the assessee company preferred an appeal before the Appellate Deputy Commissioner (CT) Punjagutta.

The assessee contended that, the Assessing Authority visited the business premises on         08-02-06, but no audit was conducted. It is further  contended that, the Assessing Authority erred in holding that, the medicines used in treatment by charging lump sum package is liable to tax and no tax  can be levied on such services as held by the Supreme Court of India in the case of                 M/s. BSNL (145 STC 91). Accepting the contention of the appellant, the Appellate Deputy Commissioner (CT) allowed the appeal.

   
On verification of the orders of the  Appellate Deputy Commissioner (CT) it is noticed that, the orders are  prejudicial to the interest of revenue in as much as, the assessee company even in package scheme collecting the sale value of the medicines and it is not a charity Hospital to give medicines at free of cost to the inpatients.
The sale value of the drugs and medicines served to the inpatients is collected and hence the transaction is liable to tax.

It is therefore, proposed to revise the Appellate Deputy Commissioner (CT)`s orders by restoring the  orders of the Assessing Authority under the powers vested in me under Section 32(2) of the APVAT Act,2005.
Accordingly a show cause notice was issued on 28-3-2009 vide reference 3rd cited,  proposing to set aside the orders of Appellate Deputy Commissioner(CT), Punjagutta, in reference 2nd cited.  The said revision show cause notice was received by the dealer on 6-4-2009.  Vide letter dt 15-4-2009, they sought time up to 10-5-2009 to submit reply.   The assessee was given personal hearings on 15-5-2009 (notice dt. 4-5-2009 served on 8-5-2009), 29-5-2009 (notice dt. 15-5-2009), 8-9-2009 (notice dt. 19-8-2009) and 9-7-2010 (notice dt. 1-7-2010). Sri M. Dayakar Reddy, Sales Tax Practioner, and authorized representative appeared and argued  the case on 9-7-2010.               On 29-5-2009,  the  case was, partly heard as represented by Sri S. Sambasiva Rao, AGM (FM and Accounts) of the assessee.  The assessee has filed written objections dt. 5-5-2009 (on 8-5-2009) as follows:
The important Facts of the assessee as stated in the objections and as reiterated by the Authorised Representative are: -
1)
Ravindranath GE Medical Associates (P) Limited is a hospital rendering medical services to the needy patients.

2)
They are not disputing the liability of tax on sales of Drugs & Medicines or Surgical disposables across the counter.

3)
In the course of rendering   Medical Services to the patients it administers Medicines and uses consumables and disposables like syringes, Gloves, Face Masks, Surgical rools, Paper Gloves etc.,

4)
The assessee  disputes levy of tax on Drugs, Medicines, Suction Catheters or Surgical disposables  used in the course of rendering medical services to in-patients.

5) The Appellate Deputy Commissioner(CT) allowed the appeal of the company after elaborate discussion on the basis of the decision of the Hon’ble Supreme Court in M/s.Bharath Sanchar  Nigam  Limited.
It further contended that: - 
1. Rendering Medical Services to in-patients is not “ Works Contract”
While accepting the fact that medicines were used in the treatment of in-patients who had come seeking medical treatment, it is proposed to levy tax on the value of Drugs & Medicines treating the Medical Services rendered as a “ Works Contract”.
The Medical Services rendered do not constitute works contract at all.  The Section 2(45) of the APVAT Act, 2005 defines works contract as under:-

“Works Contract”    includes any agreement for carrying out for cash or for deferred payment or for any other valuable consideration,  the building construction, manufacture, processing, fabrication, erection, installation, laying, fitting out, improvement, modification , repair or commissioning of any movable or immovable property. 
(emphasis supplied).


As seen from the above an activity to be a works contract must be directed to improve movable or immovable property.    When the hospital undertakes to render medical service it does not undertake to improve any movable property.  No. patient, who is very much a human being can be described as movable property.  It would be extereme flippancy to say that human being is movable property.  The terms “ Property”  which is a concept has  acquired definite meaning.   Though in the beginning there was no unanimity among the legal scholars the English Law of Property did not treat bodily security or reputation as property as they were not treated as things.  But Hobbes in his Leviathan says, “Of things held in Property, those that are dearest to a man are his own life and limbs, and in the next degree, in most men, those that concern conjugal affection, and after them riches and means of living ( see Salmond on Jurisprudence, Chap.13 the Law of Property).    But salmond goes on explain the modern understanding of the term “Property” excluded on individual’s status or personal condition.   In this sense on individual’s life or liberty or reputation does not constitute property.

The term property in its widest sense includes all personal or legal rights, of whatever description.  A man’s property is all that is his, in law.   This usage, however is obsolete at present day,  though  it  is   common  enough  in  the  older books …. In a second and narrow sense, property 
includes not all a person’s rights,  but only his proprietary as opposed to his personal rights.   The former  constitute his estate or  property while the latter constitutes his status or personal condition.   In this sense a man’s Land, Chattels, Shares and the Debts due to him are his property,  but not his life, liberty or reputation.      


The modern human rights jurisprudence also treats human rights differently from property rights.   Human rights means rights relating to life,  liberty, equality and dignity of the individual guaranteed by the Constitution or embedded in the international covenants.   The rights to bodily integrity and  the other basic freedoms are different from property.  Every human being is an end in himself whereas property is  means to an end.  The Indian jurisprudence has scrupulously maintained the difference between the human being and the property under the Constitution as it stands today.  While the life and the basic rights are taken care of by Article 21 and other fundamental rights,  the “ Property” is taken care of by Article 300-A of the Constitution.  The whole lot of development resulting in the omission of Clause (f) of Article 19(1) by the Constitution (44th amendment Act), 1978 emphasise the fact that “Property” is different from human (body) life.


When human being is not property, the Medicines administered in the course of treatment to bring back the health of that human being from sub normal level to normal level can not be treated as “Works Contract”. 

Hence, the proposal to revise the orders of the Appellate Deputy Commissioner (CT) and levy tax on Medicines administered in the course of treatment is absolutely without jurisdiction and so, the assessee requested to drop the proposal.
(2) There is no transfer of ownership.

When the Hospital undertakes to render Medical Service to the patients and administered Medicines in the course of treatment there is no Transfer of Ownership in the Medicines from Hospital to the patients.

The phrase “Transfer of Ownership” means ownership must be extinguished in the Transferor and must get established in the Transferee.


When the Medicines are administered in the course of treatment, they become part of the body and it can not be said not be said that the patients have become owners of the Medicine.

The medicines administered in the course of treatment are exhausted in the process and there is no Transfer of Ownership.  There is no “deemed sale” of medicines etc.  Hence the proposal to levy tax is misconceived and hence requested to be dropped. 
(3) DECISION OF THE SUPREME COURT – A BINDING PRECEDENT.

Whether or not the Hospital Services are liable to sales Tax is no more res integra.  The Hon’ble Supreme Court in M/s. Bharat Sanchar Nigam Limited Vs. Union of India (2006) 145 STC 91 (SC) has Clearly held that the Hospital Services do not fall under the category of works contract and are therefore beyond the tax net.

Para – 45:  “Of all the different kinds of composite transactions the drafters of the 46th amendment chose three specific situations, a works contract, a hire-purchase contract and a catering contract to bring within the fiction of a deemed sale.  Of these three, the first and third involve a kind of service and sale at the same time.  Apart from these two cases where splitting of the service and  supply  has  been  constitutionally  permitted in clauses (b) 
   and (f) of clause (29A) of article 366, there is no other service which has been permitted to be so split.  For example the clauses of article 366(29A) do not cover hospital services.  Therefore, if during the treatment of a patient in a hospital, he or she is given a pill can the sales tax authorities tax the transaction as a sale? Doctors, Lawyers and other professionals render service in the course of which can it be said that there is a sale of goods when a doctor writes out and hands over a prescription or a lawyer drafts a document and delivers it to his/her client? Strictly speaking with the payment of fees, consideration does pass from the patient or client to the doctor or lawyer for the documents in both cases.
Para – 46: The reason why these services do not involve a sale for the purposes of entry 54 of list II is, as we see it,  for reasons ultimately attributable to the principles enunciated in Gannon Dunkerley’s case (1958) 9 STC 363 (SC), namely, if there is an instrument of contract which may be composite in form in any case other than the exceptions  in article 366 ( 29A), unless the transaction in truth represents two distinct and separate contracts and is discernible as such, then the State would not have the power to separate the agreement to sell from the agreement to render service, and impose tax on the sale.  The test   therefore   for   composite   contracts   other   than   those  mentioned  in 
article 366 (29A) continues to be – did the parties have in mind or intend separate rights arising out of the sale of  goods.   If there was no such intention there is no sale even if the contract could be disintegrated.  The test for deciding whether a contract fails into on category or the other is as to what is “the substance of the contract”.  We will, for the want of a better phrase, call this the dominant nature test”.(emphasis supplied).

The proposal made is contrary to law laid down by the Hon’ble Supreme Court.   Hence the proposal is requested to be dropped.    
(4) ADC’s Order is not prejudicial to the interest of Revenue No. Scope for Revision.

The Appellate Deputy Commissioner’s order is based on the decision of the Hon’ble Supreme Court in M/s.Bharat Sanchar Nigam Limited Vs Union of India (2006) 145 STC 91 (SC).  The decision of the Hon’ble Supreme Court constitutes a binding precedent and under Article 141 it should be followed by all the other Courts and Tribunals in the  country.  When the Appellate Deputy  Commissioner’s order is not prejudicial to the interest of revenue there is no scope for revision.  In revision the burden of proof lies on the revisional authority who must invariably show that
:

(1) The order sought to be revised suffers from legal error, and 

(2) There is loss of revenue to the State.

Unless both the above conditions are shown to be fulfilled there is no scope for revision as held by the Hon’ble High Court in Binkatial Satyanarayan Parekh & Company Vs Commissioner of Commercial Taxes (2001) 122 STC, 236 (A.P).   When the Appellate Deputy Commissioner’s order is based on the decision of the Hon’ble Supreme Court there is no scope for revision without establishing the jurisdictional fact.   The proposal to revise is bad in law.   The assessee relies on the decision of the jurisdictional High Court in M/s.I.T.C Vs.  The Deputy Commissioner (CT) (2003) 129 STC 104.  They requested for personal heaving, which was availed by the assessee through its authorized representative on 9-7-2010.  
The written objections filed by the assessee  and also the objections at the time of personal hearing on 9-7-2010 are carefully examined.  It is accepted that human being (in living condition) cannot be treated as movable property.  The services rendered in a hospital, while treating patients do not constitute deemed sales, even through while treating them certain goods are administered.  As per the objections of the assessing authority, the assessee purchases medicines and other consumables; if sales are made across the counter then Sales Tax /or VAT is paid alongwith eligible claim of input tax credit; and if they are administered as part of service to in-patients in a package, no tax is collected nor any input tax claimed.  The assessing authority continued this fact . Based on the decision of the Hon’ble Supreme Court of India, in M/s. Bharat Sanchar Nigam, Ltd. Vs. Union of India (2006) 145 STC 91 (SC) wherein it was held that during the course of treatment of a patient in a hospital, if he or she is given a pill (goods) the sales tax authorities can not tax the transaction; as works contract or sale  and accepting the contention of the assessee, the proposed revision is hereby dropped.  
                                                                                           Sd/- D.RAMACHANDRA REDDY

       ADDITIONAL COMMISSIONER(CT) (LEGAL)

To 
M/s, Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyd 
through the Commercial Tax Officer Khairatabad Circle,

(induplicate) for service and return of served copy immediately.                          
Copy to the Commercial Tax Officer, Khairatabad Circle

Copy to the Deputy Commissioner(CT), Punjagutta Division
PROCEEDINGS OF THE ADDITIONAL COMMISSIONER (CT) (LEGAL) OFFICE OF THE COMMISSIONER OF COMMERCIAL TAXES, ANDHRA PRADESH, HYDERABAD.

PRESENT : D. RAMACHANDRA REDDY, B.Sc. B.L. CAIIB., M.B.A.,
CCT`s Ref. No. LIII(2)/ 603/2007-II    
                        Date:   2-11 -2010.

Sub:-APGST Act 57-M/s. Ravindranath G.E. Medical Associates (P) Limited,  Lakidikapool, Hyderabad, - Assessment for the year 2002-2003   under   APGST Act - Assessed -  Appeals before Appellate Deputy Commissioner(CT)–Allowed-Revision Proposed    - Show   Cause Notice  – Issued  – Objections -  called  for – Objections filed – Orders passed.
Ref :-1)CTO Khairatabad A6–INT /OR-08/2002-03/APGST Dated.30-11-2004

          

   2)ADC (CT) PJT, Appeal order No. P/462/2004-05, Dated.21-11-06


   3)Show Cause Notice issued in CCT’s Ref.L.III(2)/603/2007-I1, Dt.28-3-2009.

                          4) Objections filed by the assessee on 5-5-2009 and  received on 8-5-2009.  
****

ORDER:

M/s.Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyderabad,  are  registered dealers on the rolls of Commercial Tax Officer, Khairatabad Circle. The Assessing Authority  for the assessment year 2002-03 vide order in the reference 1st cited levied tax  on the medicines, consumables and disposables used for the treatment of patients in assessee’s hospital.


Aggrieved by the orders of the Assessing  Authroity the assessee preferred an appeal before the Appellate Deputy Commissioner (CT)  Punjagutta.   The Appellate Deputy Commissisoner(CT), Punjagutta vide orders in the reference 2nd cited allowed the appeal holding that there is no element of  sale and no transfer of property involved in the case.
On verification of the orders of the  Appellate Deputy Commissioner (CT) it is noticed that, the orders are  prejudicial to the interest of revenue in as much as, the assessee company even in package scheme collecting the sale value of the medicines and it is not a charity Hospital to give medicines at free of cost to the inpatients.    The sale value of the drugs and medicines served to the inpatients is collected and hence the transaction is liable to tax.

It was therefore, proposed to revise the Appellate Deputy Commissioner (CT)`s orders by restoring the  orders of the Assessing Authority under the powers vested in me under Section 20(2) of the APGST Act, 1957, read with Section – 80 of APVAT Act,2005.    Accordingly a show cause notice was issued on 28-3-2009 vide reference 3rd cited,  proposing to set aside the orders of Appellate Deputy Commissioner(CT), Punjagutta, in reference 2nd cited.  The said revision show cause notice was served to the  dealer.    
Having received the show cause notice the assessee has filed written objections dated          5-5-2009 ( received on 8-5-2009) and Sri M. Dayakar Reddy, Sales Tax Practioner and Authorised Representative of the assessee  appeared and argued the case.

The important Facts of the assessee as stated in the objections and as reiterated by the Authorised Representative are: -

1)
Ravindranath GE Medical Associates (P) Limited is a hospital rendering medical services to the needy patients.

2)
They are not disputing the liability of tax on sales of Drugs & Medicines or Surgical disposables across the counter.

3)
In the course of rendering   Medical Services to the patients it administers Medicines and uses consumables and disposables like syringes, Gloves, Face Masks, Surgical rools, Paper Gloves etc.,

4)      The assessee  disputes levy of tax on Drugs, Medicines, Suction Catheters or Surgical     

           disposables  used in the course of rendering medical services to in-patients.

5)      The  Appellate  Deputy Commissioner (CT)  allowed  the  appeal of the company after     

           elaborate   discussion   on  the  basis  of  the decision of the Hon’ble Supreme Court in 
           M/s.Bharath Sanchar  Nigam  Limited.

It further contended that: - 

2. Rendering Medical Services to in-patients is not “ Works Contract”
While accepting the fact that medicines were used in the treatment of in-patients who had come seeking medical treatment, it is proposed to levy tax on the value of Drugs & Medicines treating the Medical Services rendered as a “ Works Contract”.

The Medical Services rendered do not constitute works contract at all.   Section 2(1)(f) of APGST Act, 1957 defines works contract as under:
“Works Contract”    includes any agreement for carrying out for cash or for deferred payment or for any other valuable consideration,  the building construction, manufacture, processing, fabrication, erection, installation, laying, fitting out, improvement, modification , repair or commissioning of any movable or immovable property. 
(emphasis supplied).

As seen from the above an activity to be a works contract must be directed to improve movable or immovable property.   When the hospital undertakes to render medical service it does not undertake to improve any movable property.  No. patient, who is very much a human being can be described as movable property.  It would be extereme flippancy to say that human being is movable property.  The terms “ Property”  which is a concept has  acquired definite meaning.   Though in the beginning there was no unanimity among the legal scholars the English Law of Property did not treat bodily security or reputation as property as they were not treated as things.  But Hobbes in his Leviathan says, “Of things held in Property, those that are dearest to a man are his own life and limbs, and in the next degree, in most men, those that concern conjugal affection, and after them riches and means of living ( see Salmond on Jurisprudence, Chap.13 the Law of Property).    But salmond goes on explain the modern understanding of the term “Property” excluded on individual’s status or personal condition.   In this sense on individual’s life or liberty or reputation does not constitute property.

The term property in its widest sense includes all personal or legal rights, of whatever description.  A man’s property is all that is his, in law.   This usage, however is obsolete at present day, though it is  common enough in the older books …. In a second and narrow sense, property includes not all a person’s rights,  but only his proprietary as opposed to his personal rights.   The former  constitute his estate or  property while the latter constitutes his status or personal condition.   In this sense a man’s Land, Chattels, Shares and the Debts due to him are his property,  but not his life, liberty or reputation.      


The modern human rights jurisprudence also treats human rights differently from property rights.   Human rights means rights relating to life,  liberty, equality and dignity of the individual guaranteed by the Constitution or embedded in the international covenants.   The rights to bodily integrity and  the other basic freedoms are different from property.  Every human being is an end in himself   whereas   property   is    means   to   an  end.   The  Indian  jurisprudence  has  scrupulously 
maintained the difference between the human being and the property under the Constitution as it stands today.  While the life and the basic rights are taken care of by Article 21 and other fundamental  rights,   the  “ Property”  is  taken  care  of  by  Article  300-A of the Constitution.  The 
whole lot of development resulting in the omission of Clause (f) of Article 19(1) by the Constitution (44th amendment Act), 1978 emphasise the fact that “Property” is different from human (body) life.


When human being is not property, the Medicines administered in the course of treatment to bring back the health of that human being from sub normal level to normal level can not be treated as “Works Contract”. 

Hence, the proposal to revise the orders of the Appellate Deputy Commissioner (CT) and levy tax on Medicines administered in the course of treatment is absolutely without jurisdiction and so, the assessee requested to drop the proposal.

(2) There is no transfer of ownership.

When the Hospital undertakes to render Medical Service to the patients and administered Medicines in the course of treatment there is no Transfer of Ownership in the Medicines from Hospital to the patients.

The phrase “Transfer of Ownership” means ownership must be extinguished in the Transferor and must get established in the Transferee.


When the Medicines are administered in the course of treatment, they become part of the body and it can not be said not be said that the patients have become owners of the Medicine.


The medicines administered in the course of treatment are exhausted in the process and there is no Transfer of Ownership.  There is no “deemed sale” of medicines etc.  Hence the proposal to levy tax is misconceived and hence requested to be dropped. 

(3) DECISION OF THE SUPREME COURT – A BINDING PRECEDENT.


Whether or not the Hospital Services are liable to sales Tax is no more res integra.  The Hon’ble Supreme Court in M/s. Bharat Sanchar Nigam Limited Vs. Union of India (2006) 145 STC 91 (SC) has Clearly held that the Hospital Services do not fall under the category of works contract and are therefore beyond the tax net.

Para – 45:  “Of all the different kinds of composite transactions the drafters of the 46th amendment chose three specific situations, a works contract, a hire-purchase contract and a catering contract to bring within the fiction of a deemed sale.  Of these three, the first and third involve a kind of service and sale at the same time.  Apart from these two cases where splitting of the service and supply has been constitutionally permitted in clauses (b) and (f) of clause (29A) of article 366, there is no other service which has been permitted to be so split.  For example the clauses of article 366(29A) do not cover hospital services.  Therefore, if during the treatment of a patient in a hospital, he or she is given a pill can the sales tax authorities tax the transaction   as    a   sale ?   Doctors,   Lawyers   and   other 
                     professionals render service in the course of which can it be said that there is a sale of goods when a doctor writes out and hands over a prescription or a lawyer drafts a document and delivers it to his/her client? Strictly speaking with the payment of fees, consideration does pass from the patient or client to the doctor or lawyer for the documents in both cases.

Para – 46: The reason why these services do not involve a sale for the purposes of entry 54 of list II is, as we see it,  for reasons ultimately attributable to the principles enunciated in Gannon Dunkerley’s case (1958) 9 STC 363 (SC), namely, if there is an instrument of contract which may be composite in form in any case other than the exceptions  in article 366 ( 29A), unless the transaction in truth represents two distinct and separate contracts and is discernible as such, then the State would not have the power to separate the agreement to sell from the agreement to render service, and impose tax on the sale.  The test   therefore   for   composite   contracts   other   than   those  mentioned  in 
article 366 (29A) continues to be – did the parties have in mind or intend separate rights arising out of the sale of  goods.   If there was no such intention there is no sale even if the contract could be disintegrated.  The test for deciding whether a contract fails into on category or the other is as to what is “the substance of the contract”.  We will, for the want of a better phrase, call this the dominant nature test”.(emphasis supplied).

The proposal made is contrary to law laid down by the Hon’ble Supreme Court.   Hence the proposal is requested to be dropped.    
(5) ADC’s Order is not prejudicial to the interest of Revenue No. Scope for Revision.

The Appellate Deputy Commissioner’s order is based on the decision of the Hon’ble Supreme Court in M/s.Bharat Sanchar Nigam Limited Vs Union of India (2006) 145 STC 91 (SC).  The decision of the Hon’ble Supreme Court constitutes a binding precedent and under Article 141 it should be followed by all the other Courts and Tribunals in the  country.  When the Appellate Deputy  Commissioner’s order is not prejudicial to the interest of revenue there is no scope for revision.  In revision the burden of proof lies on the revisional authority who must invariably show that:

(1) The order sought to be revised suffers from legal error, and 

(2) There is loss of revenue to the State.

Unless both the above conditions are shown to be fulfilled there is no scope for revision as held by the Hon’ble High Court in Binkatial Satyanarayan Parekh & Company Vs Commissioner of Commercial Taxes (2001) 122 STC, 236 (A.P).   When the Appellate Deputy Commissioner’s order is based on the decision of the Hon’ble Supreme Court there is no scope for revision without establishing the jurisdictional fact.   The proposal to revise is bad in law.   The assessee relies on the decision of the jurisdictional High Court in M/s.I.T.C Vs.  The Deputy Commissioner (CT) (2003) 129 STC 104.  They requested for personal heaving, which was availed by the assessee through its authorized representative on 9-7-2010.  

The written objections filed by the assessee  and also the objections at the time of personal hearing on 9-7-2010 are carefully examined.  It is accepted that human being (in living condition) cannot be treated as movable property.  The services rendered in a hospital, while treating patients do not constitute deemed sales, even through while treating them certain goods are administered.  As per the objections of the assessing authority, the assessee purchases medicines and other consumables; if sales are made across the counter then Sales Tax is paid and if they are administered as part of service  to in-patients  in  a  package,  no  tax  is  collected.   The assessing authority confirmed this fact.    Based  on  the  decision of the Hon’ble Supreme Court of India, in M/s. Bharat Sanchar Nigam, Ltd. Vs. Union of India (2006) 145 STC 91 (SC) wherein it was held that during the course of treatment of a patient in a hospital, if he or she is given a pill (goods) the sales tax authorities can not tax the transaction as works contract or sale  and accepting the contention of the assessee, the proposed revision of Appellate Deputy Commissisoner(CT), Punjagutta order is hereby dropped.  

                                                                                           Sd/- D.RAMACHANDRA REDDY


                                                                  ADDITIONAL COMMISSIONER(CT) (LEGAL
To 

M/s, Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyd 

through the Commercial Tax Officer Khairatabad Circle,

(induplicate) for service and return of served copy immediately.                          
Copy to the Commercial Tax Officer, Khairatabad Circle

Copy to the Deputy Commissioner(CT), Punjagutta Division
PROCEEDINGS OF THE ADDITIONAL COMMISSIONER (CT) (LEGAL) OFFICE OF THE COMMISSIONER OF COMMERCIAL TAXES, ANDHRA PRADESH, HYDERABAD.

PRESENT : D. RAMACHANDRA REDDY, B.Sc. B.L. CAIIB., M.B.A.,

CCT`s Ref. No. LIII(2)/ 603/2007-III                                                                     Date:  2-11 -2010.

Sub:-APGSTAct 57-M/s. Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyderabad, - Assessment for the year 2003-2004  under  APGST Actt- Assessed-  Appeals before Appellate   Deputy   Commissioner (CT) – Allowed  - Revision Proposed – Show Cause Notice – Issued – Objections- called for – Objections filed – Orders passed – Regarding.
                   Ref :-1) CTO Khairatabad AG–INT /OR-8/2003-04/APGST Dated.30-11-2004.
 2) ADC (CT) PJT, Appeal order No. P/419/2004-05, Dated.21-11-2006
    3) Show Cause Notice issued in CCT’s Ref.L.III(2)/603/2007-III, Dt.28-3-2009.

                            4) Objections filed by the assessee on 5-5-2009 and received on 8-5-2009.  
****
ORDER:

M/s.Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyderabad,  are  registered dealers on the rolls of Commercial Tax Officer, Khairatabad Circle. The Assessing Authority  for the assessment year 2003-04 vide order in the reference 1st cited levied tax  on the medicines, consumables and disposables used for the treatment of patients in assessee’s hospital.


Aggrieved by the orders of the Assessing  Authroity the assessee preferred an appeal before the Appellate Deputy Commissioner (CT)  Punjagutta.   The Appellate Deputy Commissisoner(CT), Punjagutta vide orders in the reference 2nd cited allowed the contention of the assessee by holding that there is no element of  sale and no transfer of property involved,  But the Appellate Deputy Commissioner, Punjagutta remanded the case to the Assessing Authority with a direction to allow the contention of the assessee while doing the final assessments as the present appeal preferred is on provisional assessments.
On verification of the orders of the  Appellate Deputy Commissioner (CT) it is noticed that, the orders are  prejudicial to the interest of revenue in as much as, the assessee company even in package scheme collecting the sale value of the medicines and it is not a charity Hospital to give medicines at free of cost to the inpatients.    The sale value of the drugs and medicines served to the inpatients is collected and hence the transaction is liable to tax.

It was therefore, proposed to revise the Appellate Deputy Commissioner (CT)`s orders by restoring the  orders of the Assessing Authority under the powers vested in me under Section 20(2) of the APGST Act, 1957, read with Section – 80 of APVAT Act, 2005.    Accordingly a show cause notice was issued on 28-3-2009 vide reference 3rd cited,  proposing to set aside the orders of Appellate Deputy Commissioner(CT), Punjagutta, in reference 2nd cited.  The said revision show cause notice was served to the  dealer.    

Having received the show cause notice the assessee has filed written objections dated          5-5-2009 ( received on 8-5-2009) and Sri M. Dayakar Reddy, Sales Tax Practioner and Authorised Representative of the assessee  appeared and argued the case.

The important Facts of the assessee as stated in the objections and as reiterated by the Authorised Representative are: -

1)
Ravindranath GE Medical Associates (P) Limited is a hospital rendering medical services to the needy patients.

2)
They are not disputing the liability of tax on sales of Drugs & Medicines or Surgical disposables across the counter.

3)
In the course of rendering   Medical Services to the patients it administers Medicines and uses consumables and disposables like syringes, Gloves, Face Masks, Surgical rools, Paper Gloves etc.,

4)      The assessee  disputes levy of tax on Drugs, Medicines, Suction Catheters or Surgical   

           disposables  used in the course of rendering medical services to in-patients.

5)     The Appellate Deputy Commissioner(CT) allowed the appeal of the company after 
          elaborate discussion on the basis of the decision of the Hon’ble Supreme Court in
           M/s.Bharath Sanchar  Nigam  Limited.

It further contended that: - 

3. Rendering Medical Services to in-patients is not “ Works Contract”
While accepting the fact that medicines were used in the treatment of in-patients who had come seeking medical treatment, it is proposed to levy tax on the value of Drugs & Medicines treating the Medical Services rendered as a “ Works Contract”.

The Medical Services rendered do not constitute works contract at all.    The Section 2(1)(f) of the APGST Act, 1957 defines works contract as under:-

“Works Contract”    includes any agreement for carrying out for cash or for deferred payment or for any other valuable consideration,  the building construction, manufacture, processing, fabrication, erection, installation, laying, fitting out, improvement, modification , repair or commissioning of any movable or immovable property. 
(emphasis supplied).


As seen from the above an activity to be a works contract must be directed to improve movable or immovable property.  When the hospital undertakes to render medical service it does not undertake to improve any movable property.  No. patient, who is very much a human being can be described as movable property.  It would be extereme flippancy to say that human being is movable property.  The terms “ Property”  which is a concept has  acquired definite meaning.   Though in the beginning there was no unanimity among the legal scholars the English Law of Property did not treat bodily security or reputation as property as they were not treated as things.  But Hobbes in his Leviathan says, “Of things held in Property, those that are dearest to a man are his own life and limbs, and in the next degree, in most men, those that concern conjugal affection, and after them riches and means of living ( see Salmond on Jurisprudence, Chap.13 the Law of Property).    But salmond goes on explain the modern understanding of the term “Property” excluded on individual’s status or personal condition.   In this sense on individual’s life or liberty or reputation does not constitute property.


The term property in its widest sense includes all personal or legal rights, of whatever description.  A man’s property is all that is his, in law.   This usage, however is obsolete at present day, though it is  common enough in the older books …. In a second and narrow sense, property includes not all a person’s rights,  but only his proprietary as opposed to his personal rights.   The former  constitute his estate or  property while the latter constitutes his status or personal condition.   In this sense a man’s Land, Chattels, Shares and the Debts due to him are his property,  but not his life, liberty or reputation.      


The modern human rights jurisprudence also treats human rights differently from property rights.   Human rights means rights relating to life,  liberty, equality and dignity of the individual guaranteed by the Constitution or embedded in the international covenants.   The rights to bodily integrity and  the other basic freedoms are different from property.  Every human being is an end in himself whereas property is  means to an end.  The Indian jurisprudence has scrupulously maintained the difference between the human being and the property under the Constitution as it stands today.  While the life and the basic rights are taken care of by Article 21 and other fundamental rights,  the “ Property” is taken care of by Article 300-A of the Constitution.  The whole lot of development resulting in the omission of Clause (f) of Article 19(1) by the Constitution (44th amendment Act), 1978 emphasise the fact that “Property” is different from human (body) life.


When human being is not property, the Medicines administered in the course of treatment to bring back the health of that human being from sub normal level to normal level can not be treated as “Works Contract”. 

Hence, the proposal to revise the orders of the Appellate Deputy Commissioner (CT) and levy tax on Medicines administered in the course of treatment is absolutely without jurisdiction and so, the assessee requested to drop the proposal.

(2) There is no transfer of ownership.

When the Hospital undertakes to render Medical Service to the patients and administered Medicines in the course of treatment there is no Transfer of Ownership in the Medicines from Hospital to the patients.

The phrase “Transfer of Ownership” means ownership must be extinguished in the Transferor and must get established in the Transferee.


When the Medicines are administered in the course of treatment, they become part of the body and it can not be said not be said that the patients have become owners of the Medicine.


The medicines administered in the course of treatment are exhausted in the process and there is no Transfer of Ownership.  There is no “deemed sale” of medicines etc.  Hence the proposal to levy tax is misconceived and hence requested to be dropped. 

(3) DECISION OF THE SUPREME COURT – A BINDING PRECEDENT.


Whether or not the Hospital Services are liable to sales Tax is no more res integra.  The Hon’ble Supreme Court in M/s. Bharat Sanchar Nigam Limited Vs. Union of India (2006) 145 STC 91 (SC) has Clearly held that the Hospital Services do not fall under the category of works contract and are therefore beyond the tax net.

Para – 45:  “Of all the different kinds of composite transactions the drafters of the 46th amendment chose three specific situations, a works contract, a hire-purchase contract and a catering contract to bring  within  the  fiction  of a deemed sale.  Of these three, the 
                     first and third involve a kind of service and sale at the same time.  Apart from these two cases where splitting of the service and supply has been constitutionally permitted in clauses (b) and (f) of clause (29A) of article 366, there is no other service which has been permitted to be so split.  For example the clauses of article 366(29A) do not cover hospital services.  Therefore, if during the treatment of a patient in a hospital, he or she is given a pill can the sales tax authorities tax the transaction as a sale? Doctors, Lawyers and other professionals render service in the course of which can it be said that there is a sale of goods when a doctor writes out and hands over a prescription or a lawyer drafts a document and delivers it to his/her client? Strictly speaking with the payment of fees, consideration does pass from the patient or client to the doctor or lawyer for the documents in both cases.

Para – 46: The reason why these services do not involve a sale for the purposes of entry 54 of list II is, as we see it,  for reasons ultimately attributable to the principles enunciated in Gannon Dunkerley’s case (1958) 9 STC 363 (SC), namely, if there is an instrument of contract which may be composite in form in any case other than the exceptions  in article 366 ( 29A), unless the transaction in truth represents two distinct and separate contracts and is discernible as such, then the State would not have the power to separate the agreement to sell from the agreement to render service, and impose tax on the sale.  The test   therefore   for   composite   contracts   other   than   those  mentioned  in 
article 366 (29A) continues to be – did the parties have in mind or intend separate rights arising out of the sale of  goods.   If there was no such intention there is no sale even if the contract could be disintegrated.  The test for deciding whether a contract fails into on category or the other is as to what is “the substance of the contract”.  We will, for the want of a better phrase, call this the dominant nature test”.(emphasis supplied).

The proposal made is contrary to law laid down by the Hon’ble Supreme Court.   Hence the proposal is requested to be dropped.    

(6) ADC’s Order is not prejudicial to the interest of Revenue No. Scope for Revision.

The Appellate Deputy Commissioner’s order is based on the decision of the Hon’ble Supreme Court in M/s.Bharat Sanchar Nigam Limited Vs Union of India (2006) 145 STC 91 (SC).  The decision of the Hon’ble Supreme Court constitutes a binding precedent and under Article 141 it should be followed by all the other Courts and Tribunals in the  country.  When the Appellate Deputy  Commissioner’s order is not prejudicial to the interest of revenue there is no scope for revision.  In revision the burden of proof lies on the revisional authority who must invariably show that:

(1) The order sought to be revised suffers from legal error, and 

(2) There is loss of revenue to the State.

Unless both the above conditions are shown to be fulfilled there is no scope for revision as held by the Hon’ble High Court in Binkatial Satyanarayan Parekh & Company Vs Commissioner of Commercial Taxes (2001) 122 STC, 236 (A.P).   When the Appellate Deputy Commissioner’s order is based  on  the  decision  of  the  Hon’ble  Supreme  Court  there  is  no  scope  for revision without 
 establishing the jurisdictional fact.   The proposal to revise is bad in law.   The assessee relies on the decision of the jurisdictional High Court in M/s.I.T.C Vs.  The Deputy Commissioner (CT) (2003) 129 STC 104.  They requested for personal heaving, which was availed by the assessee through its authorized representative on 9-7-2010.  

The written objections filed by the assessee  and also the objections at the time of personal hearing on 9-7-2010 are carefully examined.  It is accepted that human being (in living condition) cannot be treated as movable property.  The services rendered in a hospital, while treating patients do not constitute deemed sales, even through while treating them certain goods are administered.  As per the objections of the assessing authority, the assessee purchases medicines and other consumables; if sales are made across the counter then Sales Tax is paid and if they are administered as part of service  to  in-patients  in  a  package,  no  tax  is  collected.   The assessing authority continued this fact.  Based  on  the  decision  of the Hon’ble   Supreme Court of India, in M/s. Bharat Sanchar Nigam, Ltd. Vs. Union of India (2006) 145 STC 91 (SC) wherein it was held that during the course of treatment of a patient in a hospital, if he or she is given a pill (goods) the sales tax authorities can not tax the transaction and works contract or sale  and accepting the contention of the assessee, the proposed revision of Appellate Deputy Commissisoner(CT), Punjagutta order is hereby dropped.  

                                                                                           Sd/- D.RAMACHANDRA REDDY


                                                                      ADDITIONAL COMMISSIONER(CT) (LEGAL
To 

M/s, Ravindranath G.E. Medical Associates (P) Limited, Lakidikapool, Hyd 

through the Commercial Tax Officer Khairatabad Circle,

(induplicate) for service and return of served copy immediately.                          
Copy to the Commercial Tax Officer, Khairatabad Circle

Copy to the Deputy Commissioner(CT), Punjagutta Division
